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Employment Authorization 
Extensions and 
Reverifications for  
DACA Beneficiaries

Question: Are DACA beneficiaries eligible for automatic 
employment authorization extensions pending the 
adjudication of their Employment Authorization Document, 
Form I-766 (EAD)?

Response & Analysis: No. Some DACA beneficiaries 
are eligible for an extension of their DACA status (and the 
employment authorization that comes along with it). This 
is different from the automatic employment authorization 
extensions that apply to other EADs and Forms I-94 pending 
adjudication of a renewal application.

BACKGROUND 

DACA, short for “Deferred Action for Childhood 
Arrivals,” is an Obama-era program that allows certain 
individuals who are illegally present in the United 
States to avoid removal and work for a period of time. 
If approved, such individuals will receive an EAD 
which can be renewed. 

There has been much litigation surrounding DACA, and 
in response the Biden Administration promulgated a rule 
formalizing the DACA program. On August 30, 2022, the rule 
became final and was scheduled to go into effect on October 
31, 2022.1  As of this writing, the DHS has been barred 

1  Deferred Action for Childhood Arrivals, 86 Fed. Reg. 53736, 53737 (September 28, 2021) (available here)

https://www.govinfo.gov/content/pkg/FR-2021-09-28/pdf/2021-20898.pdf
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from accepting new applications under the new DACA rule 
pending further litigation. This prohibition, however, does 
not impact extension eligibility below. 

EFFECT ON EMPLOYERS

Importantly, the rule does not represent any departure 
from current Form I-9 practices for employers. 

An EAD issued to a DACA beneficiary will bear category code 
C33.2 Certain EADs, depending on the category code, may 
be extended while a renewal application is pending.3 Under 
previous iterations of the program, DACA beneficiaries were 
not eligible for such extensions, and the new regulation 
does not change that.4 In fact, the new regulation implies 
that, due to faster processing times for DACA EADs, no 
extension (either formal or informal) will be available. 
Further, the commentary to the new regulation states that, 
because work authorization is predicated on a favorable 
adjudication of the underlying DACA renewal application, an 
automatic extension while the DACA renewal is pending is 
impermissible under the current regulations.

TO EXTEND, OR NOT EXTEND?
As described above, DACA beneficiaries are not eligible for 
the 540 day automatic extension, but they could be currently 
eligible for an employment authorization extension of up to 
one year, provided:

• Their EAD showing category code C33 was issued on or 
after July 28, 2020, and

• They have a 797 Extension Notice (Sample Below) 
showing a one year extension of their deferred action 
and work authorization.5

2   Id. 
3  See 8 C.F.R. § 274a.13(d). 
4  Deferred Action for Childhood Arrivals, 87 Fed. Reg. 53152, 53242 (August 30, 2022) (available here)
5  See Completing Form I-9 for Employees with Extended Work Authorization under DACA | USCIS. 

https://www.govinfo.gov/content/pkg/FR-2022-08-30/pdf/2022-18401.pdf
https://www.uscis.gov/i-9-central/form-i-9-related-news/completing-form-i-9-for-employees-with-extended-work-authorization-under-daca


110322

3All Rights Reserved © 2022 Business Information Group, Inc.

This document and/or presentation is provided as a service to our customers. Its contents are designed solely for informational purposes, and should not be inferred or understood as legal 
advice or binding case law, nor shared with any third parties. Persons in need of legal assistance should seek the advice of competent legal counsel. Although care has been taken in preparation 
of these materials, we cannot guarantee the accuracy, currency or completeness of the information contained within it. Anyone using this information does so at his or her own risk.

complianceissueanalysis

CONTACT US: 
Business Information Group, Inc.  
bigreport.com 
800.369.2612

 
Sample: Form I-797 Extension Notice

As noted above, this extension may disappear at some point 
after the effective date of the new regulation. It is presumed 
that either USCIS will make an announcement that it is 
retiring the extension flow or it will simply stop issuing the 
797 Extension Notices described above.

CONCLUSION
As always, employers should make a habit to familiarize 
themselves with all Form I-9 standards put in place by USCIS. 
For support in your Form I-9 completion process – including 
DACA-related nuances now that the program is formalized – 
please get in touch with your BIG Account Manager or Sales 
Executive.   


